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One tenth of a second

We decide how likable and competent someone is before we so much 
as exchange a single word.  A. Todorow

Decisions sometimes based on how much we like the person 
rather than on what is said.  Smiling expressions where appropriate.

Make an excellent first impression by winning trust and credibility 
before you even open your mouth. 

Crossed arms, avoid eye contact and mumble, not a good impression.



Questions to ask yourself
Do you know why you are calling the witness to 

testify, i.e., what is it this witness helps you prove? 

How do you feel about this witness testifying in 
general and in particular about this matter (have you seen 
the witness testify before?).

Do you have a bullet list of areas you are going to try 
to cover with his/her testimony and which exhibits you will 
use or introduce.

Will the testimony be before a jury or a judge.

Remember,  generally, the more comfortable and 
confident your witness is, the more effective the testimony 
will be.



Direct Testimony
Usually by asking:

Who

What

Where

How

When

Why

Get witness to explain at any part of the direct you need to.



Understanding  the role of the direct examiner; understanding
the objectives of the direct examination.

a.         In a direct  examination  exercise,  it is a good  idea  for the
prosecutor to announce the role of the witnesses on the stand.

b.         The   prosecutor   should   announce   his/her   strategy  
for making the witnesses' vantage point more persuasive.



Remember your ethical obligations
1.    A prosecutor should not knowingly offer false 
evidence, whether by documents, tangible 
evidence, or the testimony of witnesses, or fail to seek 
withdrawal thereof upon discovery of its 
falsity.
2.   A prosecutor should not knowingly and for the 
purpose of bringing inadmissible matter to the 
attention of the judge or jury offer inadmissible evidence, 
ask legally objectionable questions, or make other 
impermissible comments or arguments in the presence of 
the judge or jury



3.        A prosecutor should not permit any tangible evidence to be 
displayed in the view of the 
judge or jury which would tend to prejudice fair consideration by 
the judge or jury until such time 
as a good faith tender of such evidence is made.
4.     A prosecutor should not tender tangible evidence in the view 
of the judge or jury if it would tend to prejudice fair consideration 
by the judge or jury unless there is a reasonable basis for its 
admission in evidence. When there is any substantial doubt about 
the admissibility of such evidence, it should be tendered by an 
offer of proof and a ruling obtained.



The examination of all witnesses should be conducted fairly, 
objectively, and with due regard for the reasonable privacy of 
witnesses.

Counsel should not ask a question which implies the existence 
of a factual predicate which he knows to be untrue or has no 
reasonable objective basis for believing is true.



Direct Testimony

While your witnesses are testifying on direct, jurors should be 
focused on your witness and perhaps even forget that the 
prosecutor is in the courtroom.   You must bring out from your 
witness details, details and details.  This means you must prepare 
your witness for his/her testimony and ensure he commits many 
important details to his memory.  Having to constantly refresh a 
law enforcement officer’s memory with his report while he is on 
the stand will take away from the case and reflect poorly his 
agency and your trial.



General Considerations:

1.         Be careful with “narrative” questions.
2.         Avoid complexity; strive for simplicity.
3.         Have an organized plan.
4.         Avoid ambiguity.
5.         Avoid compound element questions.
6. Develop background and factual predicate questions.
7. Develop and demonstrate commonality with the jurors.
8.         Promote credibility
9.         Develop and sell vantage points
10.       Develop detail



Foundations
prior inconsistent statement
recollection refreshed

Predicate Questions
from many sources, NDAA “Predicate 

Questions” is an example



Getting the Message Across Effectively in Court

In court, the communications by the lawyers and witnesses to the 
finder of fact must be designed to persuade judge or jury.

The language of the law, and of law enforcement, medical and 
mental health witnesses, is simply not readily understandable to 
99% of American juries.



Refresh recollection.
Please state your name and address.

• What is your occupation/profession?
• Who is your employer?
• How long have you been employed by ____________ (name of agency/company)?
(b) Identifying the Physical Facts
• Can you recall the individual items you listed out? (I don’t have a recollection of all of the 

items.)
• Is there anything that will refresh your recollection of the items? (The police report.)
• I show you what has been marked for purpose of identification as State’s Exhibit ______.  

Please examine it.
• Is this the police report you have referred to?
• Who prepared the report? (The witness.)
• How did you determine that you prepared this report? (Witness recognizes signature, 

initials, and handwriting.)
• Was this report prepared in the ordinary course of business?
• Was this report prepared at the time you did ______________?



Refresh recollection cont’d.

• Did you accurately write each of the items on the report as you inventoried them?
• Please read State’s Exhibit ______ (silently to yourself) and tell me whether it 

refreshes your independent recollection of the items you inventoried.
• After reading State’s Exhibit _______, do you now have an independent recollection 

of the items you inventoried? Note: If the document does refresh the present 
recollection of the witness, ask the next question
What were the individual items you inventoried? 

Note: If the present recollection of the witness is not refreshed or is only partially 
refreshed by the exhibit, the exhibit may be introduced into evidence after the witness 
has testified: the information on the exhibit was true and correct when made and the 
exhibit was prepared at or about the time of the transaction it records.    



Witness Outline

Name of Witness:

Key facts to be proved by witness:

Exhibits to be introduced through witness: # , # ,

Most important questions to ask during and to conclude witness testimony:

Outline:



Know the weaknesses in your case and bring them out when 
and in a manner in which they will be least hurtful during 
your direct examination.



Have you reviewed the evidence – body camera video/audio 
before you call your police officer witness to the stand?



Convey truth
Try to do these:

(attitude) (body posture):

Composed Upright; but not rigid

Appropriate concern Frontally aligned

Cooperative Natural change of 
posture

Direct / Spontaneous Open posture

Open/volunteers info Leans forward in 
answer



Fine line between anxiety vs. deceit

Try to avoid these things:

(attitude) (body posture):

Overly anxious slouching/too rigid

Increased nervousness turning away

Feigned unconcern immobile/erratic changes

Lack of cooperation barriered posture

Evasive/hesitant retreat/withdrawing

Defensive/guarded

Phony/over polite
From Reid Technique of interviewing



Perceived as negative 

Display of insecurity

Anger

Hostility

Contempt

Boredom.



Prosecution Terminology
Is the defendant a Gentleman? The “Defendant” not “Mr. Jones”.

The “victim” not “the complainant”

Is it an incident scene, or crime scene or homicide, robbery, etc. 
scene

Sexual assault nurse or just nurse

Sexual assault kit or evidence collection kit



Terminology to Avoid

Defendant as “Mr. Jones”, “Bob” or “the accused”

Victim as “the accuser” or “the complainant

It is “alleged”, the “allegations”



Communication is the transmission of ideas to others.
In order for you to effectively convey your 
information/position to the jury, so that it may be 
effectively interpreted by them, it must take a form 
familiar to them.

Unless the communication is geared to the judge or 
jury, it will be neither effective nor persuasive. 
(Lawrence Jay Braunstein)



In court, the communications by the lawyers and 
witnesses to the finder of fact
must be designed to persuade judge or jury.

The language of the law, and of law enforcement, medical 
and mental health
witnesses, is simply not readily understandable to 99% of 
American juries. (Braunstien)



Visual Communication: What is communicated
verbally can be enhanced by visual demonstration,
a “show and tell” type presentation.

Show and Tell
A combination of visual and verbal
communication increases
comprehension by 50% over verbal
communication



1.         The purposes of direct examination
a. Haydock and Sonsteng list the several-fold purpose of direct 
examination.
b.         Purpose is to present evidence:
1. That is legally sufficient to survive a motion to dismiss or a 
motion for a directed verdict.
2. That will be easily understood and readily remembered by 
the fact finder.
3.  That will convince the fact finder of the truth of the story 
being told.



Cont’d.
4. That will anticipate, counter, or contradict evidence submitted 
by the opposition. Haydock and 
Sonsteng, Advocacy:  Examining Witnesses: Direct, Cross, and 
Expert Examination, 3, (1994)



Leading questions on Direct are generally not allowed.  Leading 
questions are, however, occasionally permitted where the witness 
is shy, timid, or unwilling, State v. George, 113 S.W. 1116, 1118 
(1908); where the witness is hostile, State v. Preston, 673 S.W.2d 
1, 5 (Mo. banc 1984); for preliminary or formal matters, Hesse v. 
Wagner, 475 S.W.2d 55, 62 (Mo. 1971); where the witness had 
difficulty understanding English, Vodicka v. Sette, 223 S.W. 578, 
581 (Mo.1920); or for where the answer has already been 
produced and the attorney is merely repeating that answer, 
Boulos v. Kansas City Pub. Serv. Co., 223 S.W.2d 446, 451–452 
(1949). 



A court may permit a party to put questions to his own witness on 
direct examination to refresh his recollection by directing his 
attention to a particular matter, by referring to a prior statement or 
prior testimony, or by reading to him his prior testimony. State v. 
Sanderson, 528 S.W.2d 527, 532 (Mo. App. St. L.D. 1975); Hollow v. 
Sayre, 820 S.W.2d 723, 726 (Mo. App. W.D. 1991). The trial court may 
allow the state to ask leading questions in order to refresh a 
witness’s memory. State v. Johnson, 687 S.W.2d 706, 708 (Mo. App. 
W.D. 1985). 



Hostile Witness 

BY MR. RICHARDSON:
Q. All right. Ms. Mitchell, what I'm asking is, did you on April 24th, in talking 
with Officer Bestgen at the police station, state to him that you –
A. Can I say something real fast?
THE COURT: Listen to the question, ma'am.
BY MR. RICHARDSON:

Q. That you heard Tracy say, quote, What are you, scared, closed quote, and 
that you heard Brandon say, quote, I'm not scared to rob anybody, period, 
closed quote?
A. Yes.



Spend time with your family and friends

We all get caught up with our cases.  

There will always (unfortunately) be cases, but there is 
only one time your child finally learns to ride a bicycle, or
scores their first goal.

They are why you work hard to continue to make our 
communities safer and better.



A. Tell the Truth.
B. Walk to Stand w/out hesitation.
C. Relax as much as possible.

D.  Oath, hand high, loud “I do.”
E. Dress Neatly, uniform or church.
F. No chew gum, No sunglasses.

G. Speak up. So jury can hear you.
H. Do not nod yes, no. Say it. 
I.  If do not understand question, say 

so.
J. Keep hands away from face/mouth.
K. If do not hear question, ask for it to 

be repeated.
L.  When addressing Judge use “Your 

honor”, when addressing attorney, 
Mr. or Mrs.

M.  If you don’t know answer, say I 
don’t know.” Don’t guess

N.  If you estimate time or distance, say it is 
an estimate.

O. Answer fully, do not volunteer 
information not asked for.

P. Listen to question carefully before 
answering. 

Q. If objection, wait for ruling.
R. If answer needs explanation, say so.
S. If you make a mistake in an answer, say 

so and correct it.
T. Do not memorize testimony.
U. Admit discussed case with prosecutor.
V. Def’s atty has right to talk to you.
W. Stay in touch with prosecutor.
X. Do not get upset during cross-

examination.
Y. On cross-examination, don’t look at PA.
Z. Tell the Truth.

Tips for Witness “A” to “Z”



Mark A. Richardson

Cole County Prosecuting Attorney

573-634-9180
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